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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): KC NGELE (“complainant”) v RETIREMENT ONLINE 

PROVIDENT FUND (“first respondent”) AND SANLAM LIFE INSURANCE 

LIMITED (“second respondent”) 

 

[1] INTRODUCTION 

 

 1.1 The complaint concerns the distribution of a death benefit. 

 

 1.2 The complaint was received by this Tribunal on 2 May 2013. A letter 

acknowledging receipt thereof was forwarded to the complainant on 27 

May 2013.  

  On the same date, a response letter was forwarded to the second 

respondent, giving it until 27 June 2013 to file its response. The 

second respondent filed a response on 12 June 2013. No further 

submissions were received. 
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1.3 After considering the submissions before this Tribunal, it is considered 

unnecessary to hold a hearing in this matter. As the background facts 

are known to the parties, they will be repeated only to the extent that 

they are pertinent to the issues raised herein. The determination and 

reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

 2.1 The complainant is the son of the late Mr MS Ngele (“the deceased”), 

who passed away on 15 July 2011. During his lifetime, the deceased 

was employed by CBI Electric (“employer”) from 4 September 2003 

until the date of his death. He was a member of the first respondent by 

virtue of his employment. The second respondent is the first 

respondent’s administrator. 

 

 2.2 Upon his death, a gross death benefit of R867 507.32 became payable 

to his eligible dependants and beneficiaries by the first respondent in 

terms of section 37C of the Act. The deceased was survived by Mrs 

MV Ngele (“wife”), the deceased’s three children from the previous 

relationship, namely Karabo Ngele (31 years), Koketso Ngele  

(28 years) and the complainant (26 years). At the date of his death, the 

deceased was staying with his wife and step son, Phakiso Mohlabane. 

Phakiso was a grade 10 learner at General Smuts High School 

 

 2.3 The deceased did not complete a nomination form. The first 

respondent’s board resolved to allocate R694 005.00 of the benefit to 

the deceased’s wife, R112 776.00 was allocated to Phakiso and 

R60 725.00 was allocated to the complainant. No death benefit was 

allocated to Karabo and Koketso. 

 

[3] COMPLAINT 
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 3.1 The complainant is dissatisfied with the percentage of the death 

benefit he received from the first respondent. He submitted that he 

forwarded all the relevant documents supporting his monthly 

allowance as was provided for by the deceased, however, the board 

ignored his needs. The complainant submits that he submitted his 

objection to the board and he is not happy with the manner in which 

they handled it. He submits that he would like to receive grocery and 

school fees money he did not receive from July 2011 to date. 

 

 3.2 The complainant seeks an order that the board should allocate 40% of 

the death benefit to him. 

 

[4] RESPONSE 

 

4.1 The second respondent submitted a response in its capacity as the 

administrator of the first respondent. It submitted that the 

investigations by the board of the first respondent revealed that the 

deceased was survived by his wife and 3 major children. The board 

accordingly applied the basket of factors to be considered in the 

distribution of death benefits. At the date of his death, the deceased 

was staying with his wife and a step son, Phakiso Mohlabane. Phakiso 

was a grade 10 learner. The deceased and his wife were financially 

dependent on each other and shared all the household expenses, 

including bond repayments towards two properties. The deceased wife 

was 39 years old when he passed away. 

 

4.2 Furthermore, the investigations revealed that the deceased was 

providing financial support to Phakiso and the complainant. The 

complainant was completing his final year in mining engineering and 

he received an amount of R2 500.00 from the deceased to cover his 

study and living expenses. The deceased’s two other children (Karako 

and Koketso) are working and were not financially dependent on the 
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deceased. Karako and Koketso withdrew their claims and they were 

not considered by the board.  

 

4.3 The complainant was 26 years old. The board allocated 7% of the 

death benefit to him based on his age, dependency, and probability of 

future income as an engineer after completing his studies at the end of 

2013. It submits that from the information furnished by the complainant 

the deceased could only contribute R30 000.00 towards his expenses 

and the rest was from unidentified sources.  

 

[5] DETERMINATION AND REASONS THEREFOR 

 

5.1 The issue for determination is whether or not the distribution of the 

death benefit by the first respondent was correct. A fund is only 

permitted to act in terms of its registered rules (see Tek Corporation 

Provident Fund and Others v Lorentz [2000] 3 BPLR 227 (SCA) at 

paragraph [28] and section 13 of the Act). Thus, any benefit that is paid 

by the first respondent must be computed in terms of its rules. 

 

5.2 Upon the deceased’s death, a death benefit of R867 507.32 became 

payable to his eligible dependants and beneficiaries from the first 

respondent in terms of section 37C of the Act.  

 

5.3  The complainant submitted that he should be paid a benefit amounting 

to 40% of the death benefit. It needs to be determined whether or not 

the first respondent’s board acted reasonably and equitably in 

allocating 7% of the benefit to the complainant. 

 

5.4 The payment of death benefits by a pension fund organisation is 

regulated by section 37C of the Act. In terms of section 37C, a death 

benefit shall not normally form part of the estate of the deceased, but 

shall be dealt with in terms of the section. Section 37C gives the board 
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discretion, to be exercised fairly and reasonably, insofar as the 

distribution of death benefits is concerned.  

 

5.5 The main object of the section is to ensure that those persons who 

were dependent on the deceased during his lifetime, irrespective of 

whether or not the deceased was legally required to maintain them, are 

not left destitute and without financial support after his death. Section 

37C imposes three primary duties on the board when it embarks on the 

distribution of a death benefit. They need to first identify and trace all 

the dependants and nominated beneficiaries of the deceased. 

Secondly, the board must effect an equitable distribution of the death 

benefit, and finally the board must determine an appropriate mode of 

payment of the benefit. 

 

5.6 This Tribunal has to determine whether or not the board properly 

discharged its duties imposed by section 37C of the Act, i.e. that it 

conducted a proper investigation to determine all the dependants and 

considered all the relevant factors to the exclusion of the irrelevant 

factors and that it did not fetter its discretion in any way. Where it is 

found that the board failed to properly investigate, or take into account 

relevant factors, or took into account irrelevant factors, the board’s 

decision shall be reviewable on the grounds that it exceeded its powers 

or that the decision constituted an improper exercise of its powers (see 

Jordaan v Protektor Pension Fund [2001] 2 BPLR 1593 (PFA) at 1596 

F-G and 1597B-D). The first respondent correctly identified all the 

deceased’s dependants, i.e. the deceased wife, her minor son, the 

complainant and his two brothers. 

 

5.7 The facts show that the deceased’s wife was 39 years old and was 

financially interdependent with the deceased. She was at best 

dependent on the deceased whilst he was alive. She was allocated an 

amount of R694 005.00 from the death benefit.  

 



 

 

6 

5.8 The complainant was 26 years old and studying towards a degree in 

mining engineering. He was at best dependent on the deceased whilst 

he was alive and received an amount of R2 500.00 per month from the 

deceased. The complainant’s two brothers withdrew their death benefit 

claims and were not considered by the board.  

 

5.9 The deceased did not complete any nomination form. In any event, the 

nomination form is only one of the factors the board takes into 

consideration, but the overriding factor is the beneficiary’s dependence 

on the deceased when he was alive (see Mashazi v African Products 

Retirement Benefit Provident Fund [2002] 8 BPLR 3703 (W)).  

 

5.10 It is the board’s responsibility when dealing with the payment of death 

benefits to conduct a thorough investigation to determine the 

beneficiaries, to thereafter decide on an equitable distribution and 

finally to decide on the most appropriate mode of payment of the 

benefit payable. Its duties in this regard were summarised in Sithole v 

ICS Provident Fund and Another [2000] 4 BPLR 430 (PFA), at 

paragraph 24 and 25, as follows:- 

 

“When making an “equitable distribution” amongst dependants the                    

board of management has to consider the following factors: 

 

 the age of the dependants; 

 the relationship with the deceased; 

 the extent of dependency; 

 the wishes of the deceased placed either in the nomination 

form and/or his last will; and 

 financial affairs of the dependants including their future 

earning capacity potential. 

 

In making their decision, trustees need to consider all relevant information 

and ignore irrelevant facts. Further, the trustees must not rigidly adhere to a 

policy or fetter their discretion in any other way.” 
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5.11 The board’s investigations revealed that the deceased left behind his 

wife and her son. The deceased also had three children prior to his 

marriage to his wife. Only one of his children received financial support 

from him. Although the remaining two children submitted that they 

received financial support from him, they withdrew their claims for the 

death benefit. The board submitted that the deceased’s wife was  

39 years old and employed. However, it did not disclose where she 

was employed and her salary. It is not clear which factors were taken 

into consideration by the board in allocating approximately 7% of the 

death benefit to the complainant, 80% to the deceased’s wife and 13% 

to Phakiso. The complainant is still in school and submitted that the 

death benefit awarded to him does not take into account his 

reasonable maintenance needs given the extent of his dependency to 

the deceased. Therefore, the board of trustees fettered its discretion 

by not taking into account all the relevant factors in the distribution of 

the death benefit.  

 

5.12 In light of the above, the board of the first respondent must be ordered 

to conduct a thorough investigation into the circumstances of all 

potential beneficiaries and all other relevant factors that must be taken 

into account when distributing a death benefit, and re-exercise its 

discretion in terms of the Act. 

 

[6] ORDER 

  

6.1 This Tribunal makes the following order: 

 

6.1.1 The first respondent’s death benefit allocation is hereby set 

aside; 

 

6.1.2 The first respondent is directed to investigate and re-exercise its 

discretion in respect of the deceased’s dependants and 

beneficiaries to participate in the allocation of the death benefit 
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as contemplated in section 37C of the Act, within eight weeks of 

this order; 

 
6.1.3 The first respondent is ordered to pay the death benefit to the 

identified dependants, within three weeks of making its decision 

in paragraph 6.1.2; and 

 
6.1.4 The first respondent is directed to inform the complainant and 

this Tribunal of its decision in terms of paragraph 6.1.3 within 

two weeks thereof. 

 

 

DATED AT PRETORIA ON THIS 10TH DAY OF OCTOBER 2013 

 

 

 

____________________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 

 

Section 30M filing: High Court 

Parties unrepresented 

 

 


